Scopus Legal Protection of
Health Rights

by Scopus Legal Protection

Submission date: 13-May-2020 02:10PM (UTC+0700)

Submission ID: 1323163889

File name: Legal_Protection_of Health_Rights_for_Indonesian.docx (47.81K)
Word count: 3281

Character count: 18007



Legal Protection of Health Rights for Indonesian Migrant Workers Overseas

Wafda Vivid Izziyana', Absori?, Harun?, Kelik Wardiono?, Fatkhul
Muin?, Khudzaifah Dimyati’, Heru Santoso Wahito Nugroho*

'Universitas Muhammadiyah Ponorogo, Indonesia, (Email:
wafdavivid@umpo.ac.id)

2Universitas Muhammadiyah Surakarta, Indonesia (Email:
absorisaroni@gmail.com, absorisaroni@gmail .com,
harun. dr@gmail.com, kd255@ums.ac.id)

*Universitas Sultan Ageng Tirtayasa, Indonesia, (Email:
fatkhulmuin @untirta.ac.id)

“Health Politechnic of Surabaya, Indonesia, (Email:
heruswn@gmail .com)

Abstract

The right to work and the right at work are part of the human rights. The
tulfillment of these rights for the citizils who work gives an important sense to
reach a good living standard. Health rights of iudone ian migrant workers are
regulated in the Constitution No. 18 year 2017 on the protection of Indonesian
migrant workers. This legal protection for Indonesian migrant workers includes
rather wide aspects, such as the protection of safety, health, the maintenance of
work ethics, also rightful treatments according to the human dignity and the
religious morals.

Legal protection of health for the migrant workers are part of the efforts to
maintain and to increase their physical and mental health degree, as well as letting
them reach social welfare. The host country of the Indonesian migint workciq
must give insurance of health rights. The five favorite destination countries of
Indonesian migrant workers are Malaysia, Singapore, Taiwan, Hongkong, and
Saudi Arabia. Those five countries have regulations in giving health rights
insurances for Indonesian migrant workers.

Keywords : legal protection, health rights, Indonesian migrant workers.

BACKGROUND

The 1945 Constitution states that every person has the right to work, to

receive wages, and to obtain just treatments in work relations. This normative




stipulation confirms the constitutional rights to work and the rights in work.' The
right to work and the right in work are part of the human rights. Legal protection
and fulfillment for the citizens who work give an important sense to achieve a
good standard of living?. The government has the obligation to realize the rights to
work for the citizens as well as possible.

Work is an application of the mandate of human existence. Work can be
chosen freely, whether it is within the country or overseas. The country has the
obligation to provide work for the citizens well and give positive influence for
their survival without discrimination.’ Indonesia is one of the largest senders of
migrant workers. Formerly, the term Indonesian migrant workers were called
Indonesian work force (tenaga kerja Indonesia/TKI). They are every Indonesian
citizen who fulfill the requirement to work overseas in work relations for a certain
period of time and they must also receive wages for their work,* both based on the
request of the sending country or from the initiative of the destination country of
the migrant workers overseas.’

Indonesia’s contribution in sending work forces overseas, in the social
aspect and in the development aspecthave some positive impacts. It aids the
country’s foreign exchange, it opens up new work fields, it minimizes the pressure
of problems, it lets citizens experience obtaining high wage, and it decreases the
number of unemployment. If we see the meaning and the aim of sending
Indonesian migrant workers overseas in the wider sense, it does not only solve the

pressuring problem of the Indonesian work force, yet it is also a form of the
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migrant workers’ financial improvement. Working overseas is an effort to resolve
the workforces’ proliems in their country/city of origin®.

The existence of Indonesian migrant workers is one of the sectors which can
drive the economy of Asian countries. The high number of migrant workers
overseas on one hand has some positive impacts, such as increasing the country’s
foreign exchange and resolving unemployment, though it also has some negative
impacts, such as the risk of inhumane treatment to the migrant workers.” A legal
protection insurance for the migrant workers is very important. Parallel to the
increasing interest of citizens to become migrant workers, the number of
inhumane treatment to those migrant workers overseas have also increased.®
Cases which have to do with the migrant workers’ fate increasingly varies, and
they have even developed towards a form of human trafficking which may be
categorized as a violation of human rights

The insurance for health rights® of Hldonesian mj%ant workers is regulated
in the Constitution No. 18 year 2017 regarding the protection of Indonesian
migrant workers. The legal protection for Indonesian migrant workers include a
wide array of aspects, such as the protection of safety, health, the maintenance of
work morals, and also the treatment according to the human dignity and the
religious morals. The protection for the migrant workers’ health is an effort to
maintain and to increase the degree of physical and mental health, as well as the
social welfare of all workers as high as possible!’.

The effort of the occupational health and safety has the aim to give an
insurance of safety and to increase the degree of the workers’ health by avoiding
accidents and diseases caused by work, the control of danger at work and the

promotion for treatment and rehabilitation. The effort for legal protection in the
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aspect of occupational health and safety, in the aspect of humanity, is based on the
fact that taking care of health and safety is the basic right which must be obtained
by workers. The principle of occupational health and safety is a principal factor
which cannot be negotiated, as mentioned in one of the rules of figh, where all
kinds of harm must be eliminated.

All parts of its execution cannot be separated from the element of virtue,
both in the form of responsive protection, where there exists a mechanism if the
migrant workers are sick, or if they experienced an occupational accident, also in
the form of preventive protection, like not giving work responsibilities which are
over the workers’ abilities, and not giving bad treatments to the workers. Such
protection towards the workers or the labor is parallel with the vision of humanity.

RESEARCH METHOD

This research uses a doctrinal approach of aillysis. The first stage is
undergoing legal inventarisation to find legal norms which regulate the health
rights of migrant workers, in which the sources are the constitutional laws or
policies. This activity is then continued with a normative analysis, to find the in-
concerto law (which comes from an analysis of secondary data with the legal
consitutions which apply) and the legal princi'plcs (which come from the analysis
of secondary data with the Islamic laws) which regulate the health rights of

Indonesian migrant workers.''

RESULTS AND DISCUSSION

The favorite destination countries of Indonesian migrant workers are
Malaysia, Singapore, Taiwan, Hongkong, and Saudi ﬁrabia. From those five
countries, these are their policies to fulfill the health rights of the Indonesian

migrant workers.

First is Malaysia. The protection of the health rights of Indonesian migrant
workers are covered by the Workmen’s Compensation Act 1952 and insurance

policies which will be pai by the employers. The Workmen's Compensation Act
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1952 will soon be abolished, and it will be substituted ay the Sosco regulation in
which its benefits are larger. This discourse is planned for the Indonesian migrant
workers in the aspect of health insurance, by paying the amount of around RM14
to RM15 every month to Socso. Thus, the workers will receive plenty of benefits
as they are protected by the insurance, and they will receive compensations for the
rest of their lives. The payment to Socso for the migrant workers will be the
burden of the employer. Socso owns one of the best hospitals in Southeast Asia in
Melaka, and if there occurs an occupational accident, it is expected that the victim

will receive full treatments until they recover their health."

Second is Singapore. The Indonesian migrant workers, both in the
domestic and in the non-domestic sector are obliged to obtain insurance from the
employers. This insurance is an obligation of the employers, based on the
governmental decree of Singapore. The right of health for Indonesian migrant
workers are clearly stated in the Employment act chapter 91 in Part Xi Health,
Accomadation and Medical Care, therefore the health rights of the migrant
workers are covered well. The health insurance and the accidental insurance are
included as some of the requirements to employ the Indonesian migrant workers.
The health insurance is used to give basic protection such as inpatient or surgery.
Apart from that, it can be used for conditions which are perhaps unrelated to
work. If the Indonesian migrant workers experience sickness while on holidays or
on resting days, thus the employer must be responsible for the disease treatment
payment. Compensation for occupational accident insurance must be paid to the
Indonesian migrant workers or their family. The occupational accident consists of
death insurance, accidental insurance or permanent disability. These
compensations can be given if the occupational accident happens while their stay
in Singapore.”* The employers who do not give nor do not take burden of the
occupational health and accident insurance for the Indonesian migrant workers are
regarded as having violated the rule. If proven guilty, the employer who did not

pay for the insurance will receive a fine or they will be sent to prison.
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Requirements of the employment contract which must be fulfilled by the
employers in Singapore include occupational accident insurance, making sure of
the rights to undergo religious rituals, and not giving work tasks which endigers
the safety of the workers. The abundant cases of Wheli the health insurance of the
Indonesian migrant workers are not covered triggers the application of these new
policies. The main aim of these policies are to “give better protection for the
Indonesian citizens”. ihese policies will not decrease the interest of recruiters in
Singapore to employ Indonesian migrant workers. The government of Singapore,
throuih tl'i Ministry of Labor, also implements a similar policy in which its target
is to give protection to the migrant workers who work in the Lion State, with the
total insurance of 5.000 Singaporean dollars. In the other hand, the distributors of
the migrant workers admit to feeling burdened with tbe scheme of this insurance
policy, which are implemented by Singapore as well as the origin country of the

Indonesian migrant workers.'*

Third is Taiwan. The Indonesian migrant workers in Taiwan receive
health insuiﬁmce irhwhjch its premiums are paid by the employers. The health
insurance of the Indonesian migrant workers is insured by the Taiwanese
government, as stated by the law of this country. The National Health Insurance
(NHI) program is one of the benchmarks of the international health insurances, as
it offers treatment with high media which is also cost effective, and which applies
to every citizen.

The policy of the labor system in Taiwan obliges all employers to register
their workers to the health insurance. Even though the insurances in Taiwan are
given by independent companies, all Indonesian migrant workers who are
employed both legally and illegally are protected in the access of healthcare
through insurance.'> The requirements of the insurance: (1) The migrant workers
experience accidents which stops them form working, so that they do not receive

wages according to the employment contracts, so the migrant workers have the
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right to obtain treatment, starting from the fourth day of the healing process. (2)
Inpatient in hospitals which makes the migrant workers unable to obtain the righs
of wages, thus they will receive accidental help, starting from the fourth day of the
treatment. These requirements can be obtained by the migrant workers if proposed
by the employer or by the agencies.

Fourth is Hongkong. This is one of the countries which have the best
healthcare treatment, starting from healthcare services, healthcare facilities, as
well as professional health workers.'® The healthcare services in Hongkong can be
accessed with low budget for Hongkong citizens. HKSAR allocates the budget for
as many as 7 million people with the amount of US$ 5.8 billion, or the same as
US$ 830 per capita, which is 250% higher per capita than the healthcare budget
allocated in the USA".

The healthcare system in Hongkong copies the healthcare services in
England. Hongkong establishes healthcare services which are coordinated through
the food and health beureau. This beureau establishes holistic health services
which may be accessed by all parties in Hongkong. It insures that there will be no
late treatments in medical emergencies. The migrant workers, in emergency cases
which risk their survival, may access this service without discrimination. The
health services in Hongkong consist of comprehensive services which may be
accessed through the CSSA scheme. It includes 90% of hospitals and 29% of non-
hospital medical services. It provides cheap hospital services, which is only US$
13/day with a 95% subsidy from HKSAR (with the subsidy, the estimated rate per
day is only US$1-2).

This grand subsidy makes healthcare services in Hongkong easy to be
accessed by migrant workers who need health services'®. Apart from the
subsidized services from the HKSAR healthcare insurances, there are also private

health services with premium payment (full payment). The migrant workers may
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choose the service which is most suitable, but the data shows that only 11% of
migrant worker patients choose to access the premium healthcare services without
healthcare insurance, with the market price of around ten times more expensive
compared to the subsidized services with the CSSA scheme. This private service
provides better access in terms of medical equipments'”.

Generally, there are two healthcare services in Hongkong which may be
accessed by migrant workers. One of them is the subsidized public healthcare
service with the social welfare scheme from CSSA, which may be accessed
limitedly with the requirement of having lived in the country for a minimum of 1
year and the complete social welfare which may be accessed freely after having
lived in the country for at least 7 years. The CSSA system may be accessed by the
migrant workers who own valid visas which still apply, and complete work
permits. Meanwhile, complete social insurances can be accessd with HKSAR PIC
(Permanent ID Card). Illegal migrant workers, in emergency situations, also have
the right to access healthcare services until they are saved. The healthcare
institutions which treat the illegal migrant worker patients are obliged to report to
the authorities (the police) so that a legal process may be done and to pay for the
healthcare services. The police will inspect the illegal migrant workers after they
are claimed healthy by the healthcare instances’.

Fifth is the Kingdom of Saudi Arabia. Kafeel have the responsibility for
the fees of recruitment, thorough health checkups, and the ownership of iqgama
(the Saudi Arabian identity card). The mentioned thorough health checkup
includes checking for HIV/AIDS as well as giving meningitis immunizations,
which are part of the requirements for migrant workers to enter Saudi. Article 117
of the Royal Decree states that if the migrant workers are sick, they must still
receive full payment for 1 month. The Indonesian migrant workers in Saudi
Arabia who experience sickness for two months may be terminated from the

contract, migrant workers for three months or 90 days.
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The migrant workers may receive the sponsors’ permit to access
healthcare services. This permit includes work permit documents in Saudi Arabia.
This access regards the kafeel’s access as the local citizen. The healthcare fee in
Saudi is usually very affordable, as the kingdom’s government provides a large
amount of subsidy. The Kafeel may easily abolish the visa permits of the migrant
workers if there exists a problem, such as if the migrant workers run away from
their work, even if their rights as migrant workers are not fulfilled, for example if
they are not paid, or if they are not given healthcare insurances in which according
to the regulation must be paid by the Kafeel. The migrant workers may access
healthcare services without discrimination and with the same fee as what must be

paid by the Saudi Arabian citizens.

CONCLUSION

Legal protection for health rights of the Indonesian migrant workers is a form of
effort for legal protection in the aspect of occupational health and safety. It is
based on the fact that the protection of health and safety are basic rights which
must be obtained by the Indonesian migrant workers. The principle of
occupational health and safety is the main factor which is unnegotiable, as it is a
form of humanity, that all kinds of harmful actions must be eliminated. The
fulfillment of health rights®! is a requirement of employing Indonesian migrant
workers overseas, with the destination countries such as Malaysia, Singapore,
Taiwan, Hongkong, and Saudi Arabia. So far, these countries have sufficiently
taken care of the health rights as regulated iniach of the country’s regulations.
The deal in the fulfillment of health rights for Indonesian migrant workers in the
destination country hivc been agreed upon together through the employment

contracts between the employers and the Indonesian migrant workers.
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