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ABSTRAK

Penelitian ini mengkaji dua permasalahan pokok: pertama, bagaimana pembuktian
unsur tindak pidana penghasutan oleh majelis hakim dalam Putusan Nomor
675/Pid.Sus/2025/PN Jkt.Sel.; dan kedua, apakah putusan tersebut telah sesuai
dengan ketentuan hukum pidana positif dan doktrin penghasutan. Metode yang
digunakan adalah penelitian hukum normatif dengan pendekatan perundang-
undangan, konseptual, dan studi kasus. Hasil penelitian menunjukkan bahwa
majelis hakim membuktikan unsur-unsur Pasal 161 ayat (1) KUHPidana dengan
menerapkan teori unsur tindak pidana Moeljatno, sistem pembuktian negatif
wettelijk, dan analisis kausalitas Von Buri. Namun pembuktian tersebut menyisakan
kelemahan, terutama pada standar penetapan unsur hasutan yang bertumpu pada
keterangan ahli tunggal. Putusan menunjukkan kesesuaian parsial dengan hukum
positif, namun mengabaikan uji proporsionalitas dan doktrin clear and present
danger, schingga berpotensi menimbulkan chilling effect terhadap kebebasan
berekspresi yang dijamin konstitusi. Vonis enam bulan dengan percobaan
mencerminkan proporsionalitas pemidanaan, meskipun pemidanaan itu sendiri

masih diperdebatkan dari perspektif hak asasi manusia.

Kata Kunci: tindak pidana penghasutan, Pasal 161 KUHP, kebebasan berekspresi.



ABSTRACT

This study examines two primary issues: first, how the panel of judges established
the elements of the criminal offense of incitement in Judgment Number
675/Pid.Sus/2025/PN Jkt.Sel.; and second, whether the judgment aligns with
positive criminal law provisions and the doctrine of incitement. The study employs
a normative legal research method, utilizing statutory, conceptual, and case study
approaches. The research findings indicate that the panel of judges established the
elements of Article 161, Paragraph (1) of the Criminal Code by applying
Moeljatno’s theory of criminal offense elements, the negative statutory system of
proof, and Von Buri’s theory of causation. However, this evidentiary process reveals
weaknesses, particularly regarding the standard used to determine the element of
incitement, which relied on the testimony of a single expert witness. The ruling
demonstrates partial alignment with positive law but disregards the proportionality
test and the "clear and present danger" doctrine, thereby potentially creating a
chilling effect on constitutionally guaranteed freedom of expression. The six-month
suspended sentence reflects proportionality in sentencing, although the imposition

of the sentence itself remains a subject of debate from a human rights perspective.

Keywords: criminal offense of incitement, Article 161 of the Criminal Code,

freedom of expression.
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